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The National Goals and Directive Principles as
Constitutionally Implied Purposes and Relevant
Considerations in Administrative Decision-Making in
Papua New Guinea

By Shahar Shalom Yadin”

ABSTRACT

The National Goals and Directive Principles (“NGDPs™) and the
Basic Social Obligations (“BSOs”), found in the Preamble of the
Constitution of the Independent State of Papua New Guinea, 1975, justify,
legitimize, and provide context and direction for the Papua New Guinean
State. According to the Constitution, while the NGDPs and BSOs are non-
justiciable, it is the duty of all public authorities to, as far as lies within their
mandates, apply and give effect to them. This duty, however, is neglected
and unrealized by administrative decision-makers and within the workings
of the judiciary, including the lack of legal techniques and mechanisms to
oversee and enforce its fulfillment. Building on the work of Vergil Narokobi,
this article restates and methodically develops one way in which this
oversight and enforcement could take place: through the recognition of the
NGDPs and BSOs as constitutionally implied purposes and relevant
considerations in administrative decision-making, amenable to judicial
review by the courts. This idea naturally emerges, and is even called for and
required based on a proper reading of the Constitution. Furthermore, despite
a few challenges that might arise, it is technically quite easily achievable
and has great advantages in law and in the wider political and social picture.
Finally, it is possible that some of the ideas developed here are transferrable
to other jurisdictions with comparable constitutional situations (India,
Nigeria, and Uganda).
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SUMMARY




-

THE NATIONAL GOALS & DIRECTIVE PRINCIPLES
(NGDPs) & BASIC SOCIAL OBLIGATIONS (BSQO5s)

- Found in the Preamble of the Constitution.

- Articulated by the national founders (“Founding Fathers”), based on the
Constitutional Planning Committee (CPC) Report.

- Represent the philosophy of the people (“Melanesian philosophy”).
. Justify, legitimize, and provide context and direction for the PNG State.

- Five National Goals, each with a set of Directive Principles (33 in total), and nine
Basic Social Obligations.

. A “yardstick against which government performance can be judged” (CPC
Report, ch 2 para 6).




OVERALL DESCRIPTION

This research develops a strong areument based on constitutional law, calling

upon State officials to be sufficiently responsive to the NGDPs & BSOs.




GENERAL JUSTIFICATION

. Importance of connection of law (State and legal system) to vision, values and purpose.
. Need to restore normative coherence (otherwise: social anomy = failed countries).
+ Need for reorientation around:

1. the vision of the founders;

D

the values and aspirations embodied in the Constitution; and

fundamental questions of national identity, priorities, and purpose.




SPECIFIC JUSTIFICATION

- The NGDPs & BSOs are generally non-justiciable, but it is the duty of all

public authorities to apply and give effect to them as far as lies within their

powers (ss 25, 63).

- This duty is greatly neglected and unrealized, including the lack of legal

techniques and mechanisms to oversee and enforce its fulfilment.




METHOD

- Methodically developing a legal framework to provide judicial oversight over governmental

action that neglects the duty.

- Mainly based on ss 25, 22 & 60 of the Constitution, the underlying law, and existing

judicial review principles.
. Focusing on administrative decision-makers.

- Judicial recognition of the NGDPs & BSOs as constitutionally implied purposes and

relevant considerations in administrative decision-making.

- Adoption of a judicial review process to assess whether the decision-maker properly

considered the NGDPs & BSOs.




OVERALL BENEFITS

. Enhancing the culture of administrative decision-making.
- Integrity in the execution of and adherence to the Constitution.

. Reorientation around the vision of the founders, the values and aspirations
embodied in the Constitution, and fundamental questions of national identity,

priorities, and purpose.
.+ Promotion of normative coherence in general.

+ Providing the law (State & legal system) with meaning and value.




BACKGROUND
PRINCIPLES & LAWS




THE NATIONAL GOALS & k)
DIRECTIVE PRINCIPLES

Integral human development: Everyone is to be dynamically involved in the development of the whole person for
every person in relationship with others, through liberation from domination and oppression, contribution to the
common good, education, mutual respect and dialogue, creativity, health, the promotion of the family unit, and

the use of Papua New Guinean forms of social and political organisations.

Equality and participation: All citizens are to have an equal opportunity to participate in, and benefit from, the

development of the country and the political process.

National sovereignty and self-reliance: The nation is to be politically and economically independent, with its

economy basically self-reliant.

Natural resources and environment: The nation’s natural resources and environment are to be protected,

conserved, used for the collective good, and replenished for the benefits of future generations.

Papua New Guinean ways: Development is to be achieved primarily through Papua New Guinean forms of social,
political and economic organisation, with particular emphasis on small-scale artisan, service and business activity,
the ethnic and cultural diversity of the people, and the improvement of traditional villages and communities as

viable units of society.




i

% Use profits from economic activities for the advancement of the country and the people.

THE BASIC SOCIAL OBLIGATIONS

Respect the Constitution and act in its spirit.

Achieve personal development and fulfilment through active participation in the development of the national

community as a whole.

Use available opportunities to participate in the nation’s government.

Safeguard the wealth, resources and environment of PNG in the interests of present and future generations.
Work according to one’s talents in socially useful employments.

Respect the rights and interest of others and cooperate in the interests of interdependence and solidarity.
Contribute, according to one’s means, to the revenues required to advance the purposes of PNG.

In the case of parents, support, assist, and educate their children and in particular give them a true

understanding of their basic rights, the BSOs, and the NGDDPs.

In the case of children, respect their parents.




-

- Ombudsman Commission shall take the NGDPs & BSOs fully into account (ss 25(4), 219).

« In the area of human rights (ss 32, 38, 39, 53, 303).

CONSTITUTIONAL LEGAL ROLES OF THE
NGDPs & BSOS

» Fundamental policy directive for the PNG State.

- General duty of all state authorities to apply and give effect to the NGDPs & BSOs as far as

lies within their powers (ss 25, 63).

- Aid to judicial interpretation of law (sch 1.3).

- Underlying law must be developed in a way that is consistent with, responsive to and

informed by the NGDPs & BSOs (s 21, sch 2; Underlying Law Act 2000).

- Development of administrative law principles to take special account of the NGDPs &

BSOs (s 60).




-

THE DUTY TO APPLY & GIVE EFFECT TO
THE NGDPs & BSOs (s 25)

25. Implementation of the National Goals and Directive Principles.

L.

Except to the extent provided in Subsections (3) and (4), the National Goals and Directive
Principles are non-justiciable.

Nevertheless, it is the duty of all governmental bodies to apply and give effect to them as far as
lies within their respective powers.

Where any law, or any power conferred by any law (whether the power be of a legislative,
judicial, executive, administrative or other kind), can reasonably be understood, applied,
exercised or enforced, without failing to give effect to the intention of the Parliament or to this
Constitution, in such a way as to give effect to the National Goals and Directive Principles, or
at least not to derogate them, it is to be understood, applied or exercised, and shall be
enforced, in that way.

Subsection (1) does not apply to the jurisdiction of the Ombudsman Commission or of any
other body prescribed for the purposes of Division I11.2 (leadership code), which shall take the
National Goals and Directive Principles fully into account in all cases as appropriate.




-

“NON-JUSTICIABILITY”

+ The term “non-justiciable” is used in several places in the Constitution.
. It is explained in Schedule 1.7 as follows:

Where a Constitutional Law declares a question to be non-justiciable, the question may not
be heard or determined by any court or tribunal, but nothing in this section limits the

jurisdiction of the Ombudsman Commission or of any other tribunal established for the

purposes of Division III.2 (leadership code).

. As explained by Judge Cannings, this essentially means that “a person cannot come to
court and rely on [the NGDPs & BSOs] to ground a cause of action.” Sukuramu v New
Britain Palm Oil Ltd [2007] PGNC 21 1 105 (Papua N.G.).

+ In short, a non-usticiable matter does not directly create legal rights or duties.




/‘i SECTION 25 IN THE COURTS:
MEDAING V RAMO NICO

 Customary (indigenous) landowners affected by the governmentally approved deepsea tailings
placement (DSTP) system of Ramu Nickel project in Madang sought a permanent injunction based on
alleged serious adverse environmental effects contrary to National Goal 4.

+ Judge at National Court issued a non-binding declaration (Medaing v Ramu Nico Management (MCC)
Ltd [2011] PGNC 95).

. Supreme Court overturned: NGDPs cannot be used to declare a law or power conferred by law
unlawful (Medaing v Ramu Nico Management (MCC) Ltd [2011] PGSC 40). Arguably, a correct

interpretation.

» Both the National Court and Supreme Court fell short of fully appreciating s 25 in its totality and that
sub-s (3) creates a constitutional duty which is justiciable (making the NGDPs indirectly justiciable).
The Supreme Court said what s 25(3) doesn’t do, but it did not say what it does do.

3 > We are left without a good caselaw that interprets and applies s 25.




UNDERSTANDING S 25

Two explicit exceptions to non-justiciability rule (sub-s(1)):

1. Duty of state authorities to exercise their powers in a way that gives effect to the NGDPs & BSOs:
sub-s (3).

2. Work of Ombudsman Commission, which “shall take the National Goals and Directive Principles

fully into account in all cases as appropriate”: sub-s (4).
y pprop

Narokobi (2016): sub-s (3) reconciles sub-s (1) (non-justiciability) and sub-s (2) (duty to apply
and give effect).

While the NGDPs & BSOs are non-justiciable, the duty to apply and give effect to them in sub-
s (3) is justiciable, making the NGDPs & BSOs indirectly justiciable.

Compelling interpretation that pays attention to the nuances of s 25, comprehends it “as a

whole” and gives its provisions their “fair and liberal meaning”, as required by the Constitution

(sch 1.5).

Example: National Court in Medaing could have used the non-justiciability approach.

Vergil Narokobi, The Implementation of Papua New Guinea’s National Goals and Directive Principles and Basic Social Obligations (2016)
(Ph.D. thesis, Victoria University of Wellington), https://researcharchive. vuw.ac.nz/xmlui/handle/10063/5030,



https://researcharchive.vuw.ac.nz/xmlui/handle/10063/5030

-

S 25(3) CREATES A CONSTITUTIONAL
DUTY THAT NEEDS SUPERVISION...

- S 25(3) creates a justiciable constitutional duty of state authorities

exercising public power to apply and give effect to the NGDPs & BSOs

as far as lies within their powers.

- How and by who is the fulfilment of this duty to be supervised?




ENFORCEMENT OF CONSTITUTIONAL DUTIES (S 22)

22. Enforcement of the Constitution.

The provisions of this Constitution that recognize rights of individuals (including
corporations and associations) as well as those that confer powers or impose duties on
public authorities, shall not be left without effect because of the lack of supporting,
machinery or procedural laws, but the lack shall, as far as practicable, be supplied by the
National Court in the light of the National Goals and Directive Principles, and by way

of analogy from other laws, general principles of justice and generally-accepted doctrine.

Special Reference Pursuant to Constitution Section 10; Calling of the Parliament; Reference by the Ombudsman Commission [1999] SC 628 [13]
(Kapi DCJ): “I hope that everyone who are charged with such duties will take heed that the National Court has extensive powers to

sanction those that breach their constitutional duties. All powers and authorities should be diligent in the performance of their
constitutional duties.”

Section 23 empowers the National Court to enforce the fulfilment of constitutional duties through imprisonment and fines with respect
to any breaches, as well as to issue orders to remedy and prevent potential breaches.



Fi WHO & HOW TO SUPERVISE S 25(3)

- By s 22, the National Court is responsible to supply mechanisms and
procedural rules to supervise the fulfilment of the duty in s 25(3).

. This shall be done:

1. In the light of the NGDPs.

2. By analogy from other laws, general principles of justice and

generally-accepted doctrine.

% These mechanisms and procedural rules can be supplied as part of the

underlying law and/or rules of courts.




-

THE UNDERLYING LAW

. Judge-made law to supplement legislation.

- A “Papua New Guinean common law.”
- Two main sources: indigenous custom and English common law.

- “indigenous jurisprudence, adapted to the changing circumstances of

Papua New Guinea.” (s 21)

- Developed in a way consistent with, responsive to and informed by the

NGDPs & BSOs (sch 2; Underlying Law Act 2000; Sukuramu v New Britain
Palm Oil Ltd [2007] PGNC 21).




Fi THE UNDERLYING & JUDICIAL REVIEW

+ One important area of the underlying law is administrative law and judicial review

of administrative action.

. This is how the courts supervise the executive in general and the execution of

public power through administrative decision-making in particular.

« Public power must be exercised in good faith, fairly and for the purposes for which

it was given.

% Judicial review principles are best candidates of existing “mechanism and
procedural laws” that can be used (directly or by analogy) by the National Court to
oversea the fulfilment of the duty of s 25(3) (at least with respect to administrative

decision-makers), in accordance with its mandate in s 22.




-

THE UNDERLYING LAW &
ADMINISTRATIVE LAW (S 60)

60. Development of principles.

In the development of the rules of the underlying law . . . particular attention shall be
given to the development of a system of principles of natural justice and of administrative
law specifically designed for Papua New Guinea, taking special account of the National
Goals and Directive Principles and of the Basic Social Obligations, and also of typically

Papua New Guinean procedures and forms of organization.




-

PRELIMINARY CONCLUSIONS

« Administrative decision-makers have the justiciable duty to apply and give effect to

the NGDPs & BSOs as far as lies within their powers: s 25(3).

« The National Court is required to supply mechanisms and procedural laws to

oversea the fulfilment of this duty (in the light of the NGDPs and by analogy from

existing laws): s 22.

« The most suited principles to be used by the National Courts to supply these

mechanisms and procedural laws are the principles of judicial review of
administrative action, which are part of the underlying law and are to be

developed into a system specifically designed for PNG taking special account of
the NGDPs & BSOs: s 60.




COMPARABLE
SITUATIONS IN OTHER
COUNTRIES




-

- India, Nigeria and Uganda (and possibly Ireland and Pakistan).

COMPARABLE SITUATIONS IN OTHER
COUNTRIES

- In all cases National Goals non-justiciable.

- Only in PNG explicit exception creating a constitutional duty as in s 25(3).

- Indian courts actively developed mechanisms to integrate DPSP (indivisibility and

complementarity of the fundamental rights and the DPSP, reading DPSP into right to life);

particularly relevant in public interest litigation dealing with socio-economic rights.

- Nigerian constitution empowers the National Assembly to establish authorities to “promote

and enforce the observance” of the FODPSP.

- Ugandan constitution requires the President to annually report to Parliament and the nation

on all steps taken to ensure the realisation of NODPSP.




ADMINISTRATIVE LAW,
JUDICIAL REVIEW, & THE
RELEVANCY & PROPER
PURPOSE PRINCIPLES




-

ADMINISTRATIVE LAW & JUDICIAL
REVIEW OF ADMINISTRATIVE ACTION

Deals with discretion (decision-making) in the administration and execution of public

powers (the executive branch).

Public power must be exercised in good faith, fairly and for the purposes for which it

was given.

Supervision by the courts based on established principles and heads for review:
. Illegality.
[rrationality (Wednesbury).
Procedural impropriety (natural justice).

Focus generally on process of decision-making rather than merits of decision.

- Council of Civil Service Unions v Minister for the Ciwil Service [1985] 1 AC 374 (Lord Diplock), adopted as part of
the underlying law.




-

« Illegality may occur when the decision-maker:

L.

THE JUDICIAL REVIEW HEAD OF
ILLEGALITY

acts without legal authority;

wrongly delegates its power or otherwise renders itself unable to exercise its powers;

seeks to achieve purposes that are not in accordance with the objects and policy of

the relevant legislation;

reaches a decision on the basis of legally irrelevant factors or without considering

factors that the law requires to be considered; and

misunderstands or ignores established and relevant factors.

- English Public Law (David Feldman ed., 2004), p. 720.
- National Court Rules 1983 O 16 r 13.




-

THE PROPER PURPOSE PRINCIPLE

. Decisions can only be made for proper purposes.

« National Court Rules 1983 O 16 r 13 (“extraneous (improper) purpose”); In re
Reference by the Attorney General and Principal Legal Adwiser to the National Executive
[2010] PGSC 48 (“With all power comes responsibility. The power must be used with restraint

and for proper purposes.”).

 Purpose can be explicit or implied — only courts determine: Padfield [1968] AC

997 (adopted as part of the underlying law) (“Parliament must have conferred the discretion

with the intention that it should be used to promote the policy and objects of the Act; the policy and
objects of the Act must be determined by construing the Act as a whole and construction is always a

matter of law for the Court.”).

 Primary/secondary purposes and mixture of purposes (courts determine).




-

 Courts provide final determination of relevant/irrelevant factors.

THE RELEVANCY PRINCIPLE & THE GROUND
OF FAILURE TO TAKE INTO ACCOUNT
RELEVANT CONSIDERATIONS

. Administrative decisions may be remedied by the courts if they are made without

considering factors that the law requires to be considered.

. Public authorities must take account of factors that the empowering provisions

expressly or implicitly require them to consider.

« National Court Rules 1983 O 16 r 13 (“failing to take into account relevant

considerations”); Dusava v Justice Doherty [1999] PGSC 26; Ombudsman Commission v
Yama [2004] PGSC 30; Bailasi v Lua [2013] PGNC 304.




PUTTING IT ALL
TOGETHER




F‘ ADVANTAGES OF JUDICIAL REVIEW

- Focuses on process rather than merit, thus upholding the indirect justiciability

approach.

+ The question is not if decision consistent with or violates the NGDPs & BSOs, but
rather whether sufficient procedural steps were taken to apply and give effect to

them (aligns with s 25(3) and not going against Medaing).
- Upholds the separation of powers between judiciary and executive (s 99(3)).
« Well accepted and applied regularly in PNG (as part of the underlying law).

. Can be used with discretion by the courts.

« Naturally called for by ss 22 & 60 of the Constitution.




-

THE PROPER PURPOSE PRINCIPLE &
THE NGDPs & BSOS

Some Acts explicitly state that they are made for purposes of goals and principles

in NGDPs & BSOs. Eg Organic Law on Provincial Governments and Local-level Governments 1998; Forestry Act
1991; Oil and Gas Act 1998; Fisheries Management Act 1998; Environment Act 2000; Higher Education Act 1983.

Other Acts by implication made for purposes of goals and principles in NGDPs &
BSOs, as they are the very reason and goals for which the State was created, and

Parliament was given its lawmaking powers.

Presumption that Parliament acted in line with s 25(3) and made for purposes

included in NGDPs & BSOs.

S 25(3) directly requires decision-maker to exercise power to apply and give effect

to NGDPs & BSOs.




THE PROPER PURPOSE PRINCIPLE & i
THE NGDPs & BSOS

« The NGDPs & BSOs, therefore, are explicit or implied purposes in legislative
provisions conferring administrative decision-making powers, and, consequently,

the exercise of such powers must also be done in harmony with purposes

contained in the NGDPs & BSOs.

. Some nuances:

When primary and secondary purposes for a decision can be identified:

1. If primary purpose is in harmony with purposes contained in the NGDPs & BSOs, the decision will be lawful,
provided this does not frustrate the explicit purposes behind the discretionary power.

2. If primary purpose clearly frustrates the purposes contained in the NGDPs & BSOs, the decision will be
unlawful, unless the primary purpose is an explicit purpose behind the discretionary power.

- When mixture of purposes for a decision:

1. Purposes contained in the NGDPs & BSOs may materially influence a decision, provided this does not run
counter to the explicit purposes behind the discretionary power.

2. If purpose that materially influences a decision clearly frustrates the purposes contained in the NGDPs & BSOs,
the decision will be unlawful, unless that purpose is an explicit purpose behind the discretionary power.




-

THE RELEVANCY PRINCIPLE & THE
NGDPs & BSOS

. Section 25(3) directly places a duty on public authorities exercising discretionary

powers to, as far as lies within their mandates, apply and give effect to the NGDPs
& BSOs.

- In the absence of any explicit legislative provision to the contrary, it fully lies
within the powers of public authorities to take the NGDPs & BSOs into account

in the course of exercising their discretionary powers and making decisions.

+ The constitutional duty of s 25(3), therefore, directly implies the NGDPs & BSOs

as relevant considerations in all administrative decision-making processes.

« This is in addition to an explicit requirements to take the NGDPs & BSOs into

account.




/fi THE RELEVANCY PRINCIPLE & THE
NGDPs & BSOs

- The NGDPs & BSOs, therefore, are explicit or implied relevant

considerations in administrative decision-making.

- Some nuances:

- The NGDPs & BSOs need not necessarily be the relevant factor to be considered.

- Accordingly, the existence of other (relevant) considerations may lead to a decision
that fails to fully take into account the NGDPs &BSOs or puts greater weight on

other factors at their expense.




Fi A NEW JUDICIAL REVIEW GROUND

 Formulating a new judicial review ground by the National Court will fulfil its

obligations under ss 22 & 60 (to supply mechanisms and procedural laws to enforce the

constitutional duty of s 25(3) and to develop a system of principles of administrative law

specifically designed for PNG, taking special account of the NGDPs & BSOs).
« This can be done through:
1. Formulating new rules of the underlying law.

2. The Courts’ own rules (e.g. adding an item to the list of judicial review

grounds in O 16 r 13).

. Can be called “the ground of failure to reasonably give effect to or at least

not derogate the NGDPs & BSOs.”




SOME PRACTICALITIES




SOME PRACTICALITIES

+ The duty must be considered within the context of a particular power and with respect to all its

specifications, as provided by law.
- Relevant only for decisions that carry great significance with respect to the NGDPs & BSOs.

- Not all the goals and principles contained in the NGDPs & BSOs need to be considered,

applied, and given effect to in every decision.

- Executive and administrative authorities exercising decision-making powers must retain the
discretion of how exactly the NGDPs & BSOs are taken into account: which goals and
principles are most relevant, how to balance between competing goals and principles, and how

to best apply and give effect to the relevant goals and principles.

- Courts have discretion in allowing application (granting leave) and applying remedy (certiorari,

mandamus, prohibition, injunction, declaration, etc.).

There would be a need to develop specific rules of standing, having regard to the intention of

the Constitution and existing precedent.




OVERALL VALUES & BENEFITS




OVERALL VALUES & BENEFITS

. Fostering normative coherence in general.
. Giving effect to the Constitution.
- Promoting focus in the public sphere around fundamental questions of national importance.

. Requiring decision-makers to ensure that their decisions align with the national interests and

goals.
- Requiring decision-makers to justify their decisions in the public eyes.

+ Promoting a healthy practice of decision-makers keeping records of the various considerations

they have taken in their processes.

. Requiring officials to think deeply about the balancing of the different and at times competing
values found in the NGDPs & BSOs (e.g. environmental/economic,

traditional/developmental, individual/communal, etc.).

» In general, reorientation around the vision of the founders, the values and aspirations

embodied in the Constitution, and fundamental questions of identity, priorities, and purpose.




MAKING IT HAPPEN !

- The ideas would only come to fruition through the will and effort of:
1.  Members of the public.
2. Governmental (executive) officials.

3. Especially, members of the judiciary (lawyers and judges).




THANK YOU!

Contact: shaharshalom@gmail.com
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