As directed by the Prime Minister Hon Peter O'Naill, CMG
through a Prime Ministerial Directive daled 13th May 2043,
investigation Task-Force Sweep (ITFS} has conducted an
investigation into the allegations of fraudulent payments
of legal fees and court orders by Department of Finance
{DoF). Terms 6 and 7 of the Prime Minlsterial Directive was
for the identification of inadequacies in the internal controls
and external supervision of the Depariment of Justice and
Attorney General and Departmant of Finance and Treasury
wilth 2 view 1o rafine the processes of setlling legal fees, out
of court settlements and court judgements debls, This repert
summarises the findings and conclusions of the iTFS and sets
forth its recommendations.

Gaps in the legislations, controf weaknessss and lack of written
centractswith preciseterms amongstothershadlediooverbilling,
increased legal costs and duplicative and unauthorized services
being performed by tawyers and faw firms in the provision of
State Legal Servicas. The recommendations propose a pelicy
reform to establish the principles and requirements assoclated
with contracting for legal services by the State so that such
contracting is conducted in a diigent and accountable manner
and in accerdance wilh the law. Developing such policies and
procedures can help to reduce fegal costs, ensurs transparency
and promote accountability,. The policles and procedures
should set forth, for exarple, specific processes for procuring
oulside counsel, requesting legal advice from: culside counsel,
authorizing cutside counsel to perform specilic legal sewicas
and monitering legal spending.

Findings

The Depariment of Justice and Attorney General is a centrat
gavernment agency responsihle for the provision of lagal
sewvices Lo the State and its agencies. The Office of the State
Solicitor and the Olfice of the Solicitor General are two principal
gavemnment law offices within the depariment that provide
Stale Legal Services. The Solicitor General is appointed by the
Attorney General. Upen the Attomey Gaeneral's instructions,
the Sclicitor General and histher team of lawyers within the
Office of the Solicitor General have the primary responsibility
of advocating for and on behalf of the State, particularly in civil
claims/suits that are made by and against tho Stale.

According to the Law as itis, the State Soliciior's appolntment is
not clearly established by law. There is no legal basisfor the State
Seliciter te raport to the Attorney General. The State Solicitor's
Cflice is rogarded as a branch of the Depariment of Justice
and Attarney General as one of various conslitulionai and lagai
ofiices which provide varying legal services including advice
and legal represantations for varlous clients in particular the
State. The branch is required under vasrious Acts of Parliament
including the Public Finances (Management} Act, 1995, Public
Services (Management) Act, 1995 and the National Executive
Couneil's Handbook on Submissions, to provide legal opinien
and it issues letters of lagal clearance tefore the State makes
commitment in the conduct of State businaess.

Under section 8 of the Attorney General Act 1989, the Attorney
General alse provides legal advice and oplrion on matters
affecting the conduct of the business of the State where fegal
issues arise or might arise to the exclusion of ali other lavyers
unless he autherises other persons to do so.

Although most of the State Legal Services are provided by the
Office of the Solicitor General and Office of the State Solicitor,
on oscasions, however, the Department of Justice and Attorney
Generat also relies on private sector law firms and lawyers,
appointed as Legal Agents, to assist with the delivery of legal
services, Legal Agents provide legal services upon a trief out
fram the Altorney General.

The Solicitor General's Office in particular used te be seriously
undersesourced and does not have its office branches In
many cenires of the couniry. This has resulted in high rate of
court judgements antered against the Slate and consequently
milliens of kina were paid out to claimants and fitigants. instead
of improving the Solicitor General's office, its inefficiency and
incompetance in defending the State was used as an excuse o
brief cases out to private lavwyers and law firms indiscriminatety
ncluding those mattess that were simple and stralght forward
and could have been handied by State Lawyers.

Conclusions

The manner in which the lagal services are defivered to the
State is deficient in muitiple ways including structural, legislative
and capability issues. Apart from the Solicitor General, the
office and role of State Salicitor is not clearly established by
law hence the amblguity can potentially creale confusion with
the role of the Attamay General. There is a need for the State
Solicitor's Oflice to be crafted into the Attorney General Act with
oxprass pravisions for appolitment, functions and reporling.
That includes defining the State Solicitor’s rele in light of the
Atterney General's powers under section 8(3) of the Attorney
General Act.

The Olfices of the Solicltor General and State Sclicilor can
provide competitive lagal services to the State if adequately
rasourced. The benefils of equipping the two offices would far
outwelgh tha cost theracf.

Recommendations (1)

The Attorney General Act 1982 should be amended to:

a} Create the Office of the State Soliclter lmilar to that of
the Solicltor General under the Act.

b

Deflne the responsiblliies of the State Solleiter with
clear reporting lines between the State Solicitor and the
Attorney General,

¢) Conslderations shoutd be given to measures which
would strengthen the Government law offices’
professional capabliities and resources. The Offices
of the Sollcltor General and.State Sclicltor have to
bo transfermed to provide high-quality, effective and
efficient legal services to the State. Better siill and in
the tong term, the Government should corporatize the
two offices to Improve their eHiclency In the provision
of legal services to the State just like a private law firm.
The Austrailan Government Sallcitor (AGS) is one of
those models that can be consldered.

Findings

Pursuant to sections 7{i} and 8 (4) of the Attorney General Act
1989, the Attormey General is the only person aulhorised ta
contract with private lawyers and law firms {o act for the State
in civil litigation and legat advisory matters for and on behalf
of the State. It is a basle principle of the administration of
justice and of a proper lawyer/client relationship that lawyars
act only on instructions of their ¢lients. For all the agencies of
the government that come within the term “State”, inslzuctions
raust corne from the Attorney General. The Atternsy General
Act does not define the term “State”. '

A number of private lawyers and law firms purport o act for the
State without any brief-out from the Attorney General. In other
acourranges, lawyers claimed to have been briefed out by the
Solicitor General,

Conclusions

ltis the absclute discretion of the Attorney General to outsource
State Lagal Services for and on behalf of the Stata. Aay legal
services carried out on behalf of the State by private lawyers
and law firms without the approval of the Attarney General are
in excess of authorily and thus lllegal. The Attormey Generat
Act however does not define the scope of the tarm “Stale” as it
appears in the Altorney General Act.

Recommendation (2)

The Atlorngy General Act 7089 should he amended fo define the term
“Stale” as It appears is the Act. That the definition of the lerm “State”
should be consislent to the Claims By And Against the State Act 1985
Insofar as the lerm is used {here and as is izterpreted by the Supreme
Gourt in Aeservalion Pursuan] lo Section 15 Supreme Gourl Acl (2001)
PGSC 9; SC672 SCR Hol 011898,

Findings

Section 209 of the Constitution in mandatary terms requires
alt expenditure of public funds to be authorised by Pariamant,
Saction 211 of the Constitulion renders it illegal for any
expenditure of public funds that is not authorisad by Parliament
through the Appropriation Acl. Expendilure of public. funds
is regulated by the PFMA. Unless exempled by law, all
procurament of goods and services above a certain prescribed
amount must be publicly tendered. Two dominant features that
attract the application of the PFMA are: (1) i it involves public
funds; and (2} if the body administering the funds is an agency
of the State, a public body.

The Altorney General Act itself does not provide-an elaborate
procedura on how legal services can be outsourced without
offending the requirements of tender under the PFMA. The
Naticnal Court declared ir: a particular case ihat legal services
procured by certain gavernment bodies without complying with
ihe PFMA such as tender and ménisterial approvals are flegal,.
null and vold and therefore unenfercaable. o

Investigations reveal that contracts for the perlormance of jegal
servicas enterod into; by, or under the authority of the Atterney
Ganeral have never baen subjected lothe reguiraments of public
tender under the PFMA. in certain other instances, Govemment
dapartments contract legal services from the private sector
on retalner basis without public tender. The bilis are at times
struciured and layered to avoid the mandatory procurerent
obligations as well as financial fimits imposed by the PFMA,

Conclusions

Tha Attorney-Gieneral Act though is not expressly synchronised
with the PFMA on procurement of State Legal Services, the
funds paid 1o private lawyers are public funds and the entities
administering them are public bodias for the purposes of the
PFMA. Ambiguities in the law have been partially responsible for |
some, not all, of the non-observance of the tender raquirements, *
Although legal services had never been publicly tandered in
the past, procurement of legal sarvices and payment:of legat
{ees had become a subject of recurred controversy. A clear
legistative schame has io be established to harmonize the
Altorney General Act 1989 with the PFMA in order to subjecting
State Legal Services to public tender.

The rationale tehind public tender is to prevant fraud, wastage
and corruplion; hence the Government has to regulate the
procuremant process of State Legal Services. Legal Services
is a spacialized area and a specialized tendar board should
be eslablished. As a specialized professional service and in
mast cases the naed for legal services is usually unpredictable,
protracted public adverlisements requiremenis should be
exempted. However, in certain clrcumstances, there is need
for compatition, fransparency, and accountabllity in the award
of such contracts in order to promote public confidence In the
conlracting process and o ensure that government entilies are
oblaining cost-effective services.

ITFS found no evidence suggesting that the Attorney General
malntains a register of private fawyers and faw firms specialising
in ditferent areas of law, Although such Is not a requirement of
law, it is prudent to bave such a register so thal spacific cases
are given to lawyers and taw firms that have expertise in thal
particular area of law.

Recommendations (3)

a} The Attorney-General Act 1989 and the Claims By
and Agalnst the State Act 1986 should be amended
to copform to the Constitution, Publlc Finances
(Management) Act 1935 and the Appropriation Act
insofaras procurement of legal sarvicesis concerned.’
A declston making process must be clearly defined
and established where the Attorney General brief-out
legal work to privale law firms within the appropriate
legal framewark without offending the requirements
for public tender under the PFMA.

b) Consistent with recommendation 3 (a) above, the
Minlster for Finance establish, by way of notlce in
the National Gazette, a specialised tenders board
for State Legal Services under sectlon 39A{1){a} of
the PFMA to be comprlsed of ofiicers of DJAG and
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any others deemed appropriate. That board. would
canslder the need to brief-out, whom to brief out and
on what terms hefare advising the Attorney General
to execute the brief-out.

c) Consistent with recommendations 3 {3} and (b}
above, the Minister for Finance make appropriate
rules under seclion 38A{2) of the PFMA prescribing
the procedures and processes of tendering State
Legal Services. B of the ess of the
legal services as a specialised professional service,
some flexibility can alse be accorded In the rules
including exemption {rom publlc adverlisement
requirements untess speclal circumstances such as
the services are substaniial In nature like drafling
multiple legistations.

d

In additlon te recommendation 3(c} above, the rules
should cater for all lawyers and law firms to furnish
to the State their profifes containing thelr capacity to
undertake State Legal Services and the fee structures
they would agree to. The special tender board should
maintain a pansl of providers of lagal services
Including their arcas of specialty.

Findings

Since the DJAG already has the Offices of the Solicitor Generat
and State Solicitor reserving the primary role of providing legat
services to the State, briefing out to private lawyers and law
firms is an excaption, The Attorney Genaral Act 1889 however
does not specify the circumstances under which State Legal
Sarvicas can be oulsourced. The Attorney General thereiore
has an unfeltered dissretion to brief-out any lawyer or law firm of
his choice at any time, Briefing out {¢ gronles and oulsourcing
ralatively simple straight forward matiers that could £e handled
by State lawyers are among the few instances uncovered in the
Investigation, In some instances, the costs incurred by private
I-:;w firms to defend certain claims wera higher than the aciual
claims. .

Conclusions

There is a need to establish the principles and requirements
associated with contracting for Stats tegal services by the
Altorney Generat so that such contracting is conducted in a
diligent and accountable manner.

Recommendations (4)

The rules promulgated by the Minister for Finance as
racommended under 3(c) hereinabove should make provision
for the following principles and requirements as considerations
for outsourcing State Legal Servicas:-

= capacity within the Depariment of Justice and Attorney
Goneral
timelines and level of urgancy
tavel and impact of risk assessment
experienca and experiise requirements
geographic and jurlsdiction considerations
sequrity considerations
conllict of interest considerations
public interast considaerations; and
unigue considerations associated with the work.

I

Findings

Sections 7(j) and 8(4) of the Attornay General Act are clear that
the Attorney General can brief out any matter (single matier)
at a particufar time, In order 1o conslitute a valid contract there
must be certainty of terms and price (valuable censideration).
All contracts for government works, supplies and provision
of services relate 1o specilic projecis/service, price and time
limitations and are within the centines of the annual hudgetary
allocations.

The investigation uncovered instances where legal brief-cuts
were done in bulk without having recourse io the annual
budgetary appropriations under the Apprepriation Act and
tender requirements under the PFMA. Payments of fegal fees
ran into millions of kina based on a single brief-out letter. In
certain instances, the cost of defending a particular matter
would be relatively higher than the actual claim itself. Yet on
ather oceasions, simple matters continuaed to be dragged on,
spanning over a number of years. Contraciual relationship
betwsen the State and the briefed out legal firms are rarely
established on cerain terms so as to ensure that the inlerests
of the State in the coniractual relationship is protected.

Apart from conveyancing matters, there is no statutory provision
speling out standard charge-out rates for lawyers and law firms
when it comes (o biling their clients. The billing struciure may
ba fixed/capped, value billing or hourly rates, Whatever the fee
agreement, it is best left 1o the lawyer and the cllent to agree
1o the terms of the engagement. Owing to its own inefficiencles
and lagk of prudence, the State had baen paying exerbitant

legal fees of private iawyers and law firms. To compound the

problam, the Altorney Genearal does not maintain a standardized
schodule of charge-out rates nor Imposs such rales on lawyers
and legal firms who are briefed out to undertake State fagal
sarvices,

Conclusions

A wrilten contract for State Legal Services with certainty of price,
fime and the scope of servicas to be provided wili protect the
Interests of the State. Bulky and blanket brief-ouls (contrasts)
of tegal services are likened to an open cheque hence are
forbidden by taw. Similarly, retainer brie! outs are illegal. It is
also contrary to sound fiscal policy to give an opan ended brief
out to a private fawyer or fegal firm that extends the State's
expendliura chligalions inte milions of kina without recourse
to the annual budget, fet alone the need for public tender. Brief
outs should be done on a case by case basis. Furihermore, cne
of the most effective ways to prevent abusive or fraudulent legal
bllling practices is to use a clearly defined and unambiguous
lagal services contract.

Recommendations (5)

a) The rules made under recommendation three (3} (c}
should specily conditlons of brief out agreement and as
much as possible have them written into every contract for
State Legal Semvices whera appropriate. Condillons such
as:-
~ The amount of time & labour required,

The noveity or difficulty of the issues ralsed,

The scope of work {0 be parformed by the fawyarfaw

firm and any objactives or deliverables to ba achieved,

The skills required te perierm the legat services,

The acceptance of the case and whether it would

preciude the lawyer from taking other cases,

Tha end result of the ¢ase,

Time limitations imposed by the client depariment or by

tha circumstances,

Professional relationship with the client, including past

dealings or hislory with the clignt,

Exparlence,

Heputalion and/for the abllity of the lawyer(s),

Type of fee agreemont; fixed vs. contingent.

Charge-out rate depandant on the fee agreement

Etc...

.

.

.

+

.

.

A standard fegal services contractual agreement should be

B)
adopted whereby the condiitions stated In recommandation
four {4} (a) herainabove are reffected. A sample standard
confract Is attached herein as Appendix (R1).

¢} The State should adopt a fee structure for outsourced

State Legal Senvices consistent with its fiscal and public
oxpenditura policy.

Findings

All brief-out matters under section 7{j) of the Atterney General
Act are managed by the Solicilor General on behalfl of the
Afttormney General, All fles registered with the Scllcitor General
including brief out files are Identified by a unique file reference
numbar, All lawyers and claimants are advised to quote that file
reference number for all purposes of correspending with the
State. The Solicilor General assigns one of his lawyers wilhin the
Ottlce of the Soliciter General to manage a particular brief-out
mattar. The Office of the Soliciter Generai maintains a running
fite of all brieh.out matters. The Solicitar Generat's Office has
an alectronic Gase Management System (CMS}) that records all
events concerning & particular matter. When legal billsfinvoices
are submitted for verification and payment, the action officer

2t at the Solicitor General's office assists the Solicitor General to

vet tha billls, If the Sclicitor General is satisfied with the vetting,
he then sublect to his financlal limit ralses the requisitions for
payment.

It was uncovered that the Sclicitor General was avoided by
{awyers and legal firms. The Solicitor General does not have
fles on cartain matlters that lawyers and legal firms claimed
io have been briefed oul to them. In certain pther instances,
thare were no Sclicitor Ganeral's file reference numbers and no
svidence of brief outs.

Conclusions

The State has to activejy monilor the periormanca of the brief
out.contract in order to endure that the contracted fegal service
pravider pederms the service in accordance with the terms of
the engagement. That is io ensure the delivery of a cost eflective
and reliable-service at an agreed price and standard.

The vetting of legal bills by the Solicitor General is thera
te pravent lawyers from unjust anrichment and fraudulent
payments.

HRecommendations (8)

a)  The proposed amendment to the Attorney General Act
1989 and new Financial instructions recommended
under 7(a) herein shouwld also provida that:-

« Al civil lidgation matters briefed out by the Altorney
General under seclion 7(i) of the Atlorney General Act
1988 to be managed by the Sclicitor General; and

+ Ali lagal advice procured by the Aftorney General from

exlernal lawyers and lav/ firms under section B{(4) of the
Altorney Genaral Act 1989 have to be managed by the
State Soficitor.

* The bills cencamning the respective contragts have o
ba vetted and cleared by the respective management
officas for settlament.

b} A Chart demonsirating the process of Brief Quis and
Payments is enclesed herein and marked as "R2",

Findings

Funding for seitiement of Courl Judgments debts and cut
of coutt setflemants are appropriatet under Division 207
(Miscellaneous) within the Dapartment of Finance and Treasury.
Cn the other hand, legat faes for briaf-ouis are approprialed
under the DJAG. .

An undarstanding had been reached betwean the Department
of Finance and the Office of the Solicitor General followed by
written correspondences detailing the process forthe settlement
of court ordersfjudgments olc. The process of seltlament
follows an agread and well astablished payment process
jointly administered by the Office of the Solicitor General and
Expenditure Contro! Division of the Depariment of Firance.
The Solicitor General retalns rurning files of sl State iitigation
matters and ensures that a panicular matler has reached ils
finality and the State is obliged o pay a claimant/itigant before
axercising his power under section 14 of the CBASA to endaorse
a cerlificate of judgment.

The Soliciter General assesses the judgment debtincluding the
computation of Interests, ralses the requisitions and forwards
them in a batch with a unique batch number o the Depariment
of Finance for payment. The tolal monetary value of the baich
depends on the size of the warran! released by Deparment
of Treasury, The matlers cleared for payment are prioritized
according to thelr established principles such as the age of
judgment, the costs of delayed settiement in terms of interesis
ascrding ete.

A number of payments had been made by the Department
of Finance without the requisite clearance fom the Soficitor
General. In ona instance, exorbitant intarests on a judgment
were pald by Dapartment of Finance 1o a claimant without the
clearance from the Soliciter General. Investigations uncevered
that the claimant was owed only & tiny porlion of the millions he
obtained purportedly as culstanding interests on judgment. In
a number of olher coeurrences, paymenis were made based
on National Court orders ihat were superseded by Supreme
Court Qrders. In other instances, age old clearance letiers
purporiedly procured more thar: five years ago ware-presented
te suppor a <laim for payment,

a

Conclusions

The Solicitor General is the fawlui autharity to quality the
seltiement of a particular claim/maiter hence all payments of
and agsociated with clvil itigation matters require the clearance
from the Solicitor Genaral, That!s a fraud prevention mechanism
to prevent payments based on false court documents such
as false courl orders, That is also to prevent payments made
prematurely when the actual proceeding is challengeable or
ongoing. Despite the established processes, payments ara
continuously being made by Depariment of Finance without
the mandatory clearance from the Solicitor General. The
established processes in sellling court judgment debis and
legal fees do not have the foree of law, Given the prevalence of
the abuses, the established processes and systems havea to be
incraased in thefr statuses to have the force of law so that those
progessas can ba enforceable.

Recommendations (7)

c¢) The Saecretary for Finance should promulgate the
established systems and processes cf settlerment of court
judgment debts and legal fees Into appropriate Financiat
Instructions under section 117 ofthe PFMA fo better conltrol
and manage paymants of same.

d) Penal provisions should also ba provided in the Financial

Instructions to discipline (administralively, civilly and

criminatly) those who abuse the systems.

8} The clearance by the Solicitor General should take

the format of a certificate {Certificate of Clearanca for

Fayment), accompanied by other supporling documents

such as copies of the Originating Process, Court Order and

Certificate of Judgment.

f}  Inthe proposed Financial instructions under 7(a) harain, it
should be provisioned that &l clearances for payment must
be frash, corresponding with the warrant released by the
Dopartment of Treasury. If the warrant is exhausted and a
cleargd matier is not settied, the Solicitor Ganeral must be
advised and a fresh clearance must be issued.

g} A Chart demonstrating the process of satilemant of Court

Judgment Debils is enclosed herein and marked as "R3".
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Findings

When Parliament, by way of an Appropriation Act, approves the
expenditure of public funds as budgeted, finds are to be drawn
out of legaliy appropriated votes for particufar ltems, Pursuant o
Saction 31 of the PEMA, no public monays shall be committed
or expended except as autharized by a warrant authority within
a financial year. The only exceplion is when using & trust fund.
Warranls ase issued based on the avatabilily of the funds under
that pariicular vote.

In circurnstances where a paricufar vote is exhausted, there
are limited options to source funding within a fiscal year, The
first option is to adjust the appropriations belween services.
The second option is through the Secretary Advance whichisa
limited allocation for unforeseen pressing financial expendilure
naeds, And finally, revert back to Parliamant for approval.

As a consequence of the Commission of Inquiry into Department
of Finance In 2008 which exposed the gress abuse of Cash
Adjusiments and Suspense Accounts 10 sellle court orders
and fegal bills, those facilitles are never used again by the
Department of Finance. The Trust Branch of the Accounting
Framework and Standard Division: of Depariment of Finance is
responsible for the management of trust accounts, which is a
non-bank account.

The Oepartment of Finance has introduced a new finance
system called Integrated Financial Management System {IFMS}
since 2011, It is used for planning, budgetling, accounting
and financial reporting te improve condrols and suppont
accountabiliies o comply with the requirements of the PFMA.
It is understood that this system was designed 1o caplure all
the raquired information and approvals before processing a
particular payment but it is befiaved the IFMS is stif a work in
progress.

Court Judgements debts and . out of court settiements are
parked wilh the Depariment of Finance and Treasury under
vote 207, Miscellangous Program Payments (General Muitl-
Daparimental). The Activity Code is 20743013101 (Court
Cases}. Funds are usually drawn based on the clearance letter
from the Sclicitor General. A number of payments had Daen
drawn from that vole without the clearance fror the Solicitor
General. It has been found that when the courl order/judgment
vale was exhaustad by August 2012, payments were directed
and source out of reserve trust accounts. Payments werg
made by Depariment of Finange withoul 1he requisite warrant
authorities with the hope of backillling once the warrants were
raleased by Department of Treasury.

Some of the payments were legal bills yet were categorised as
“courl order” payments when processed out of vote 207. itis
also understood that the annual aliocation for legsl faes vote
held at DJAG is small hence payments were drawn out from a
bigger purse at the Departmant of Finance.

Aithough miliions of kina were paid out, the decuments and
payment vouchers detailing the reasons for the payments are
convenientiy missing or insufficient. Dapariment of Finance
doas not sgem to take a sedous approach in the maintanance
of its records ieeping.

Conclusions

It is a breach of the Constitution, PFMA and tha Appropriation
Act to draw funds from a budgetary vole appropriated for
other purposes. Funds have been illegally drawn to pay
court judgement debts and legal fees. Legal fees had been
camouflaged as court orders 1o enable the use of the court
judgement vole at Deparimant of Finance instead of being paid
out of DUAG, Several knowledgeabls witnesses have pointad
out that the use of reserve trust account and payments made
without the requisite warrant authority was totally improper and
itagal. The abuse of trust non-bank accounts to pay unbudgsted
expenditures by Department of Finance Is recurring and must
be parmanently stoppad or abolished.

Recommendations (8)

The internal controls of the Department of Finance and Treasury
including the IFM$ should be reviewed with a view to tailor the
system 10 reject payments that are not supporied by frash legal
clearances. The systems should also be dosigned to reject
paymenis drawn irom reserve trust accounts and payments
without warrants authorities

Findings

According 10 seclion 62(2) of the Lawyers Act 1886 and
Order 22 rule 49 of the National Court Rules 1983, all legal
bills should contain particulars such as the work dong by the
lawyer, his servanis and agents; the disbursements made;
and the costs claimed {or tho work done amongst cthers.
Despite the expressed provisions of the law, private lavwyers
and law firms submilted and recelved paymeonts on bills that
were not particularised, To further isclate the bills from being
scrutinised, the bills were submitted direcily o Departiment of
Finance instead of through the Office of the Sclicitor General.

Department of Finance does not have the legal mandate and
capagity to vet legal bills.

The investigation uncovared sama of the egragious instances of
double billing, padding hours, billing on matters not contracted/
arisfed out, ¢laiming payment on work not dene, bills with
overiapping billing periods setc. Claims of legal fees conlaining
block billings were also submitted for payment.

Conclusions

A detalled analysis of the facts has convinced the investigation
tearn that the great maijority of the legal bills submitted directly
to Depariment of Finance were hogus thus the Judicious
vetting process by Sulicitor General was avoided. The State
was lelt guessing the particulars of ils obligalions 1o pay. Block
biling obscures the amount of time spant on each particular
task, precluding State’ from determining whether the time
billed was reasonable. Individuatized, separate billing entries
add transparency 1o legal bills and enable the State 1o aveid
payment {or improperly billed tasks,

Recommendations (9)

The proposed Financlal Insiructions issuad by the Secretary for
Finance under 7(a) herein should, consistent wilh the Lawyers
Act 1986 and the Natlonal Court Rules 1583, make it mandatory
that alt legal bills for lawyers brifed-out to underlake State
Legal Services should be sufficiently paricularizad, Al block
bilings should be outlawed.

Findings

Tha invastigation did not find existence of an external ovarsight
arrangerment to review the decislons of the State Sclicitor and
Soligitor General. The Solicitor General is subject to supervision
by the Atterney General as the former receives instructions from
the latter to perform his functions. However, the Solicitor General
has not recaived a detailed scrutiny by the Atlorney General.
The Atlorney General (if he is also the Minister) who Is most of
tha time busy with his ather commitments, rarely scrutinises the
functions of the Solicitor General. The Offica of the Secretary for
Justice is responsible for administeation purposes only and has
na statutory authority to oversee the State Selicitor and Sollcitor
Ganeral sa as to determine whether their activities are proper.

ITFS did find saveral instances where the Soliciior General
issued clearance letters 1o the Department of Finance for
payment without actualy vetting the bills, Had the logat bills
been propesly vatted, clearance would not hava occurred as the
bills wara Irregular and bogus, There were also accasions whare
Department of Finance made the payrnants directly without the
knowledge of and clearance from the Solicitor General. There
ware no reconciliations dene on how much actually was paid by
DJAG, how much was paid by Department of Finance and the
amaunt outstanding. The State was dragged into an unending
payment cyclo.

Conclusions

Whilst the State Solicitor and Solicilor General arg allowed
to freely perform thelr mancated functions, some form of
oversight is heiptul to pravent any abuse, The Sollsitor General
abused his zuthority by cleating bogus bills for payments. Lack
of recenciiation has led to gross overpayments and fraud,
The decision 1o issue lega! clearances for payment must ba
periodically reviewad by an exernal oversight commiltee,
Payments mada by Department of Finance out of the Court
Judgement Dabls vote must be reconciled with the fagal
clearances issued by the Solicitor Genaral, Similarly payments
of legal faes must ba veviewed to ensure that the value of the
bills commensurate the services rendered.

Recommendation {10}

An external Oversight Committee {eg AuditReview Commitiee)
should be established 1o conduct pericdic review of ali paymants
of legal bills, issuance of legal clearances and payments of
oourt judgement debis, The composition of the Committes
should include a lawyer and an auditorn

Findings

Private Lawyers and Law firms oparate trust accounts for
the purpases of holding money In trust for and on behail of
their clients. The Lawyers (Jrust Accounts) Regulation 1990
regulates the use of the Lawyers Trust Accounts. Under the
Regulation, private practising Lawyers are racjuired to submit
to the Law Sosiety Councii their annual financial reports on
the use of their trusl accounts, The Regufation demands that
the accounis be prepared by an accountant. Part Vil of the
Lawyers Act provide for the Law Society to appeint an inspector
1o inspect the books of a Lawyer's lrust aceeunt and report
to the Ceuncil of his findings. The Council can then refer the
report to the Lawyers Statutory Committes for further actions.
The investigation did not establish how effactive the Gouncil
uses these stalulory provisions to scrutinise the operations of

lawyers trust accounts.

Lawyers olten claim that whatever amount that is deposited
in the trust accounts and the instruclions by their client on
the disbursement of those funds are all covered by solicitor/
cliant privilege, Whilst that Is acceptable, there ave lawyers who
axploit the privileges to factitate iilicit tansactions and conceal
crimes,

Lawyers who have had no history of acling for a paricutar
client in any matter appear on & payday as agents o receive
payments on bahalf of a client. On the face of it, it appeared
that lawyers wera used as debt collactors. However, following
the money teail, it became so evident that a number of law firms
trust accounts were used as conduits to obtain fraudulent funds
and faunder them,

On anothar case under investigalion, a particular faw firm's
{rust account was u:5ed as 8 Government prejact account to
facilitate a government sanclionad project. No trust instrument
was issuad by the Minister for Finance and Treasury under the
PFMA for tha use of that trust account to receive and expend
public funds, '

Cn one other occasion, a particular faw firm presented a cheque
worlh ¥1.5mifion with a supporling court erder to a particular
commercial bank, The commercial bank flagged the transaction
as suspicious and ensuing investigations reveat that the Court
Order was a fake one.

It is understood that Jawyers trust accounts are also being used
{o raceive Ilicit funds for Investiment purposes on behaif of their
clients such as purchasing of real estale property.

1 The legal profession comes under a category of professions

identified to have been used for money laundering purposes.
They are called Designated Non-Financlal Businesses and
Professions (DNFBP) which are enfities and professions that
provide designated services as defined by POCA. DNFBPs
ara cansislenlly targeted by criminals for criminal influence
and criminat exploitation. Part of the recommendations of the
Financial Action Task Forea (FATF) is fo impose reporting
obligations on lawyers under the respective national ant-money
laundering (AML} legislations. PNG is a member of the FATF and
has its ALM regime under the POCA, The POCA does include
the iegal profession and cther DNFBPs as “cash dealaers”. The
FiU is however yet to establish the implementation mechanisms
1o effectively subject DNFBPs to the reporting reguirements
under POCA.

Conclusions

ITFS has noted a decline in the established traditions and
canens of professional ethics of lawyering In this country. As
a result of the marked increase In lawyers” misconduct and the
failure of the Law Sociely Council 1o discipline viofations, the
standing of the legal profession has been brought to disteputa
by aclions of & few lawyers.

Law firms trust accounts are increasingly bacoming Instruments
of money laundering. Lawyer's frust account, which was
conceivad as the beacon of unblemished lawyering integrily, is
becoming the vehicle of squalic criminality. The ease wilk which
faw firms trust accounts ars baing used to Jaunder proceeds of
crime demands tougher measures o subject their aclivities to
anhanced scrutiny. Solicitor/client professional privilege and
confidentiality must not prevant the need to subjact lawyers to
the reporting requirements under POCA.

Recommendations (11)

a) Deslgnated Non-Financial Businass Professions (DNFBFP}
such as lawyers and law firms should be subjected o the
cash dealers reporing raquirements under the POCA. The
Ministar for Justice ang Attorney Genera! should request
the FIU through the Minister for Police to implement the faw
on DNFBPs.

b} The Law Society Councit shauld lift its efforts in scrutinizing
{awyers trust accounts through the reporis submitted to
them annually with a view 1o taking disciplinary actions
against misconducting lawyers. The Atdomey General
should writs to the President of the PNG Law Society of
these findings and recommendation.

Findings

The POCA places an onerous responsibility on cash dealers
such as financlal institutions to detect and repott suspicious
transactions, Only 1he commercial banks have working AML
divlsions and are filing Suspicious Transaction Reports (STRs)
with tha FiU. Other intermadiaries and finance companies arg
yet to have such systems in place and/or coraply with the POCA
reporting requirements. The FIU issued Guidelines on 2nd
Juna 2611 for the banks to be gulded in the cenduct of their
due diligence. Pursuant to those Guldefines, 1he banks are
required to establish the legitimacy of government payments
pripr 1o clearance. In most cases, banks demand supporting
documents such as conlracts etc. -

Although the POGA requires cash dealers to repor! suspicious
transactions 1o FiL), there is no explicit provisions in the POCA
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or the cash dealers i reject the transactions that they bolleve

aresusplcious. Seclion 34 of POCA extends the definition of the
olfehce of money laundering {o include those transactibns that
the cash dealer ought to have known an reasonable grounds
that they were proceeds of a crime, A fow banks have refected
suspiclous transaciions and even closed bank accounts of
those customers thay view as high risk customers.

Suspiclous transaclions refating to purported court judgement
debis and legal fess payments were found o have been
conducted without sufficient due diligence, Some banks
placed reliance on-National Court orders without inguiring
{uriher whather there were overruling Supreme Court Ordars.
Transactions were allowed to be cleared and processed based
on Nalicnat Court orders although there were no Certificates
of Judgements duly endersed by the Solicitor General, Where
..4.a transaction:telates to payment of legal fees, the banks failed
to establish the legal centract which is usually a brief-out letter
from the Attorney Genaral.

Third party transactions were conducted hetwsen lawyers’
trust accounts without any ostensible basis validating such
transaclipns, Such a trend appears to have heen practised for
quite some time that it evolved into an understanding batween
banks and thair lawyer clients for a number of years.

Lawyers have also been ailowed to make substantial cash
withdrawals out of their firm's bank accounts after governmant
cheques wera deposited and cleared. Those who wish o
disguise paper trace for bribas increasingly prefer the use of
cash. Unlike banks, lawyering is not a senvice that involves the
use of substantial cash on a daily basis, There is no statutory
limitation on cash withdrawals,

Conclusions

Banks play & key rofe in the fight against fraud and money
laundering, for no financhal transaction is possible without the
banks. Banks need to cenduct an appropriate level of due
diligence inorder to detec! suspicious transactiocns, What has
heen missing howaver is that there is ne standard,guidance on
the boxes that need to be ticked when conducling due diligence
on a transaction relating o court Judgements and legal fees,
particularly those that invalve the State,

The duty imposed ‘on banks te avoid engaging in money
laundering shoutd not be limited to Jug), ticking the boxes or
submitiing periodic transaction reporigand STRs, but also
taking proactive steps intwding rejecting transactions and
closing hank accounts, ihowing Yolir Customer {KYC) s an
integral part of the banks: Customer Due Diligence (CDD)
process hence banks should Eneiw:thelf ciistomers' paltern
of lransactions and takeidbSiofifidle measures to avold. or
mitigate the riskis, The POCA should clearly make provision for
such measures. ’

Uniike banks, Lawyering Is not a service that involves the use of

“Aistantial cash hence those private law firms whese transaction
paltems dermnonstrate large cash wilhdrawals should be treated
as suspiclous.

Recommendations (12}

a) The FiU shoud issue supplementary guidelines under
section 14 () of POCA te guide the cash dealers such
as financial insiiiutions to conduct due diligence on
transaclions refating to court judgment and legal fees
payments. The Attorney General should write to the
FiU through the Minister for Police to implement this
recommendation. A sarmple Supplementary Dus Diligence
Guidalines Is attached as "Appendix R4”

b} The POCA should be reviewed with a view to remadying
soma of the weaknesses identilied In this nvestigation.

Findings

The Central Bank or Bank of Papua New Guinea as is
sometimes calfed (BPNG), apart from belng the regufator of the
8anks and financial instilutions under the Banks and Firancial
Institutions Act 2000, is also the banker and financial agent’of
the Government pursuant o Section B (1) (b} of ihe Cenlral
Banking Act 2000, invesligations reveal that BPNG does not
have an AML division with personnel adequately equipped lo
deal with money laundering issues.

relating to court judgements and legat fees were cleared by

due dillgence on those transaclions hefare remitting the funds
to the accounts of the uitimate reclpients’ bank accounts hald
in the commercial banks. # was conlirmed that BPNG's extent
of inquiry Is as far as caling the signatories on the cheque io
confirm the transactions, BPNG officlals sonfirmed {o ITFS that
they naver ask for further documents to establish the legitimacy
of the paymants,

Pursuant te the racently enacted legislation called the National
Payment Systern Act 2013, BPNG has Initiated & new payment
systern called Kina Automated Transfer System (KATS) which
came into operation in Oclober 2013, KATS is an interbank
payment systern where lransactions are elestronically wired
trom bank to bank, Under that initiative, there has been the
raducticn in clearing for ehequa payments; the intraduction of a
Real Gross Time Settlenent system {first phase) and a cheque

Some of the cheque payments by Depariment of Finance’

BPNG. Thera is no evidence suggesting that EPNG conducted

truncation {second phase) regime. The BPNG Is a parlicipant
~and uger of 1he KATS,

QOfficers of BPNG advised that an AML module has baen
daveloped bt yet to be implemented. The final KATS Rules
dated Sth Detober 2013 makes no reference of an AML module
nor doss it indicate the application of POCA. BPNG has just
rolled out the secand phase of KATS on 8ih September 2014

The point of raceipt of physicai chequa is the point of due
diligence. The funds that are alectronically remitted to other
commertial banks using the KAT system are rarely subjected
to further due diligence by the recipient bank as the recipient
bank does not have \he same opportunily as the remitting
bank hence rellance Is placed on the ramitting bank to conduct
the initial due difgence. In one particular case, a payment of
K10 million by a Government Department to a company was
cieared by BPNG and wired through to the company's account
held at a commerciat bank. Details held by the commarcial
bank reveal that the company was registered about tess than
wo months beforg the payment was made and had enly K60
in its bank account whan the K10 million was remitied. It was
a clear suspicious transaction but the red-flag system of the
commercial bank was unable to detect it because the funds
were wired diractly by BPNG via the KATS,

The guidelines issued by FIU on 2nd.Juna 2011 do demand
tha banks to recelve supporting documents from the customer
in order to satisty themselves (banks) that the transaction is
lagitimate and originate from a legitimate source. Under the
second phase of KATS, the cheque truncation would captire the
image of the cheque and transmit electrenicatly for clearing and
seltlement. Say for instance, if BPNG as a participant conducts
the primary transaction, then the only Image transmitted is
the cheque, The ability of olher banks to conduct further due
difigence on the transaction would be limited to the chegue
Image anly.

Conclusions

BPN(G as a banker and financial agent of the Government doas
conduct - financial transactions on behalf of the Government
hence is a cash dealer for all purposes undar POCA, Howevaer,
BPNG doas not have an AML division and has not been filing
STRs with the FIU: Suspicious payments were cleared by BPNG
with lsss than sulficient dua dillgence. BPNG's action against
money faundering Is not commensurate to the risk theraof,

Whilst the need for the establishment of an AML division at BPNG
slifl remains, the advent of the KAT system has opened the flood
gates and immensely increased the risks of money laundering,
posed not anly to BPNG itself but to other commerciat banks
that use and benefit from the KATS. Atthough it #s appreciated
that the introduclion of the KATS is beneficial for business
expedisncy, equally-important are the machanisms to detect
and cambat monéy faundering using the same system which
is absent at present:

Recommendations (13)

a) BPNG sfiould establish an AML division with adequate
resources and trained personnel assigned to deal with
money laundering issues and commence reporting
suspitious transactions to the FIU,

by Pursuant to seclion 34 of the National Payment System
Act 2013, BPNG should work with FIU 10 raview the KAT
system to Incorporate AML mechanisms immediately.

¢) Tho Attorney General should write to Minister for

Treasury and Minister for Palice to advise tham of thesa
recommaendations to ba implemented by BPNG and FIU
respectively.

Findings

Pursuant 1o the POQCA, the FIU Is the national center for the
recelpt and analysis of suspicious transaction (STR) reports
filed by banks. The analysis function is IImited notably becduse
the FIU has not been afforded access to all relevant infoermation,
So far most of the FIU's requests for information from other
aganties have baen rarely complied with; there is no legal
basis for these agencies o provide the requested information.
Since it bacame operational in 20089, the FIU is yet to create a
- useful (although informal) network of contacts with other key
authorities.

FIU's effectiveness in attending to STRs, analyse them and
make further follow-up inquiries are seriously undermined by
its own deficiencles which include fack of resources and skilled
officars. In most cases, banks just conduct their due diligence
on the available documents and submit the reports to the FIU
after the transaction had been processed.

it is the responsibility of the PNG FiU fo study the trend of
money laundering behaviour of certain class of persons and
issue appropriate guidelines under section 14 (c) of POCA
to remedy the siluation. The FIU did issue guidelines for due
diligenca in relation to govermment chegues and payments in
Jupe 2031, Those guidelines particuladly addressed certain
typelogies of transactions such as Infrastructure projects and
compensation payments amongat others but do not addrass
payments associzted with court judgements and legal {ees.

Canelusions

There is an apparent disconnection of communication botween
ihe FIU, the banks (cash deslars) and the Government
Departments to elfectively detect fraudulent payments. Wilh an
sffective communication network, fraudulent payments could
be praventad once the cheques are deposited, A telephone call
1o a responsible aulhority verifying the payment can prevent a
costly investigaticn. In a case of court Judgement payment from
Depariment of Finance, banks continued to cali up signatories
of cheques at Department of Finance Instead of the Solicitor
Genaral's Cffice for verificalion purposes.

Recommendations {14)

a) The Governmant should ampower the FiU with necessary
rosources and skilled manpower to enabla them e perform
thelr mandated funciions under the PCCA.

b) FlUshould establish a‘Prismary Contact Point' inthe relevant
government departments and other organizations to
ansure seamless flow of infermation an money laurdeting
issuas, The same contact points should ke made available
to the banks,

¢} The Attorney General should write to Minister for
Treasury and Minister for Police to advise them of these
recermmendations to be implemented by BPNG and FIU
respectively.

Findings

Political directives were issued for the seitlement of court
judgements and legal fees. Political directives were even issued
to Deparimant of Finance and Treasury to draw funds out of
non-cash reserve trust accounts wilhout the requisite warrant
autharity. Olficials from Depariment of Finance and Treasury
confirmed that they were acting on political diractives. There
may have been other verbal instructions apart from the written
directives available to 1TFS. A detailed analysls of the facts
has convinced the investigalion team that the great majority
of the officers succumbed 1o polilical pressures. |t was found
that public ssrvants who facilitate fraudulent paymants. kaow
tha right 1hing to do under the tircumstancas but. could not
objaclively do so because of the political pressures exerled on
them from tha top.

Conclusions

Public Servanis must be sufficiently insutated from' polilical
pressures that are designed to aizault the essential nautralily
and objectivity of an ethical public service. In PNG, many
public servants are vulnerable to political, pressure ard more
often than not, succumb to such pressureg for fear of zaprisals.
Those people who Intend 1o defeat the systems and unjustly
enrich themselves have usiig politicians as an effective point of
influance for their unjust caiises.

Recommendation (15)

A review has to be undertaken to protect putlic sarvants from
political pressures thal are designed to unnecessarly and
unlawiully interfere with the bursaucracy.

Findings

There are certaln public servants whose cariers in the public
service had beenfraught with controversy yet continue fo remain
in those offices. Some of them have facilitated the fraudulent
payments the subject of many investigations. Some of these
public servants are known for their Inappropriate behaviour,
however are allowed to remain in the public service to carry on
and spread their corrupted behaviour with total impunity,

Conclusions

In the final analysis, the proper functioning of the systems and
processes must depend in large part on the character of the
pecple who are custodians of those systems and processes,
The people are as good as the systems and processes. The
best assurance against misuse of the systems and process
lies in the calibre of persons who are appointed to those
positions wilh the Judgement, courage and indepandance o
resist improper prassure and importuning, whether from people
higher up or thair own networks.

Recommendation {16)

TheGovernmentshouldreview thecurrent disciplinary measures
and penalties with a view to banning habilual miscenducting
publle servants from the public service. There should also be
training and awarenass programs held inrespective govemmant
departments to instil discipline in the workforce.
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