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The Supreme
Court’s ‘vote of no
confidence’
decision: game on
in Waigani
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September 2015 was an eventful month in PNG. The country hosted the 46th Pacific

Island Forum (PIF) meeting and reportedly spent $12.5 million for the 40th PNG
Independence Anniversary celebrations throughout the country. Danish rock band
‘Michael Learns to Rock’ was hired to ‘rock’ Port Moresby as part of the city-wide
celebrations that cost nearly $4.5 million. These celebrations took place amidst
reports of deaths from starvation as a result of a severe Category 4 drought in parts
of the country. The ongoing drought is predicted to be worse than the last one in
1997.

Drought was not the only problem the country appeared to overlook amidst the
celebrations. Concerns were raised on the welfare [paywall] of its economy. Some
predicted that the country was ‘on the brink of a Greek-style crisis’ due to revenue
shortfalls and a high deficit (see here). However, Prime Minister Peter O’Neill
dismissed these predications as ‘misinformation and alarmist claims’ and assured
the nation of a stable economy.

But drought and predictions of a failing economy were not the only concerns.
O’Neill’s government was confronted with an even bigger dilemma, which
overshadowed the September celebrations – the possibility of a vote of no
confidence.

On 4 September 2015, the PNG Supreme Court invalidated the constitutional
amendments made by the O’Neill-Dion government in 2013 to extend the ‘grace
period’ for a vote of no confidence against a government from 18 months to 30
months.

Initially, section 145 of the PNG Constitution allowed for a government (including the
prime minister) to be in power for a period of six months before a motion of no

http://www.forumsec.org/pages.cfm/newsroom/2015-leaders-meeting-port-moresby.html
http://pidp.eastwestcenter.org/pireport/2015/August/08-20-10.htm
http://www.abc.net.au/news/2015-09-21/at-least-ten-die-of-starvation-in-png-drought-disaster/6792858
http://www.abc.net.au/news/2015-10-07/children-dying-of-hunger-in-drought-hit-png/6833028
http://www.pm.gov.pg/index.php/news-centre/354-brace-for-severe-drought-governments-of-all-levels-businesses-and-communities-must-work-together
https://theconversation.com/as-papua-new-guinea-faces-worsening-drought-a-past-disaster-could-save-lives-46390
http://www.theaustralian.com.au/news/world/exports-collapse-mugs-papua-new-guineas-economy/story-e6frg6so-1227513346013
http://www.smh.com.au/world/papua-new-guinea-hurt-by-commodities-drop-on-brink-of-greekstyle-crisis-20150805-gis0dr.html
https://devpolicy.org/pngs-frightening-fiscal-figures-20150805/
http://pacific.scoop.co.nz/2015/08/oneill-denies-png-on-brink-of-greek-style-economic-crisis/
http://www.abc.net.au/news/2013-07-17/png-to-toughen-no-confidence-laws/4826042
http://www.abc.net.au/news/2013-07-17/png-to-toughen-no-confidence-laws/4826042
http://www.parliament.gov.pg/uploads/acts/13CA-36.pdf
http://www.parliament.gov.pg/uploads/acts/13CA-36.pdf
http://www.paclii.org/pg/legis/consol_act/cotisopng534/
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confidence could be moved against it. In 1991, Sir Rabbie Namaliu’s [pdf]
government amended the provision by extending the grace period to 18 months. It
was argued that the extension was necessary to quell instability within the
government, often caused by shifting political allegiances.

Prime Minister Peter O’Neill used a similar argument twenty-one years later to
justify the amendments that came into effect in 2013. He contended that ‘the
legislation (amendments) was designed to further enhance the stability in the
Government’ and to prevent PNG from reverting ‘back to decades past where
Governments could be changed every few months.’

O’Neill may be right in that stability in the government has been a concern since Sir
Julius Chan successfully overthrew Sir Michael Somare in 1980 in the first motion of
no confidence in the PNG Parliament. Chan would later reflect that the vote of no
confidence scheme means a prime minister ‘has to spend a quite disproportionate
amount of his time and energy keeping individual politicians “happy”’ [Ghai (ed)
1988, 247].

The threat of a vote of no confidence not only appears to burden a prime minister to
be constantly on guard against moves for a change in government, but increases
the potential to engage in acts of illegality in order to maintain numbers in
Parliament.

However, the Supreme Court reasoned that the issue with the amendments is not
about stability but accountability. The Court argued that the amendments were
designed to suppress parliamentary accountability and responsible government by
allowing a government to ‘entrench itself in power, become autocratic and escape
being responsible to the Parliament…’ The Court held that ‘a vote of no confidence
is an integral part and a legitimate process and procedure of a democratic
Parliament’ that ‘should never be curtailed or suppressed’ (SCA No 165 and 177 of
2013, paras 94, 108).

Implicit in the Court’s decision was the view that mechanisms of accountability
should not be discounted at the expense of political interest. The Court noted that in
the last 40 years, PNG has had only three votes of no confidence so the need for
stability is somewhat exaggerated. This is a significant decision because, while the
30 month grace period had already expired prior to the Supreme Court decision, the
decision has increased the profile of no confidence as a tactic to use against the
government and may have made its use more likely.

The prime minister did not attend the recent 70th United Nations General Assembly.
This may suggest that there is urgent business to take care of in PNG.

http://ips.cap.anu.edu.au/sites/default/files/05_03wp_Gelu.pdf
https://books.google.com.au/books?id=V9RlnmXix54C&pg=PA5&lpg=PA5&dq=Rabbie+Namaliu+change+vote+of+no-confidence+to+18+months&source=bl&ots=jKSYtAdwmg&sig=G9Q-ExTl4OkFdnOJIRaPIonWR_4&hl=en&sa=X&redir_esc=y#v=onepage&q=Rabbie%20Namaliu%20change%20vote%20of%20no-confidence%20to%2018%20months&f=false
http://www.looppng.com/content/pm-stability-issue-govt-%E2%80%98will-return%E2%80%99
https://books.google.com.au/books/about/Law_government_and_politics_in_the_Pacif.html?id=wsW4AAAAIAAJ&redir_esc=y
https://books.google.com.au/books/about/Law_government_and_politics_in_the_Pacif.html?id=wsW4AAAAIAAJ&redir_esc=y
http://ips.cap.anu.edu.au/publications/papua-new-guinea-40-signs-new-political-culture
http://www.pm.gov.pg/index.php/news-centre/368-deputy-pm-chief-leo-dion-addresses-the-united-nations-general-assembly-in-new-york-usa
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Key members of O’Neill’s government have reaffirmed their support amidst reports
of potential split within the coalition in light of the Court’s decision. While O’Neill still
seems to have the numbers, one cannot rule out a move against his government
given the mounting court cases and referrals from the Ombudsman Commission
against him and his senior ministers, on top of the worrying economic forecasts.

The Opposition has already indicated that there might be a vote of no confidence in
the upcoming parliamentary sitting. With the national elections due in June 2017,
potential challengers have nine months to move a vote of no confidence against the
O’Neill government. The last 12 months of a government’s term in office is sealed
from any vote of no confidence.

Although the Court decision was a little too late – it took almost two years since the
case was initiated in 2013 by then Opposition Leader Belden Namah and former
Chief Ombudsman Ila Geno – the next nine months will be a busy time for political
power brokers in Waigani.

Bal Kama is a PhD Candidate at the ANU College of Law at The Australian National
University.
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